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Community Justice Project Comments on the Department of Human Services’

July 27, 2023 Resubmitted Final Form Child Care Works Regulations
(September 15, 2023)

The Community Justice Project (CJP), on behalf of Success Against All Odds (SAO)* and the many low-
income, working families we represent, submit these comments on the Pennsylvania Department of
Human Services (DHS) final form regulations governing the Department’s Child Care Works (CCW)
subsidized child care program, which were resubmitted to the Independent Regulatory Review
Commission (IRRC) on July 27, 2023.

While the primary purpose of this CCW regulatory package is to implement new federal requirements
set forth in the federal Child Care and Development Block Grant Act of 2014 (CCDBG) (42 U.S.C.A. §§
9857—9858r, as reauthorized by Pub.L. No. 113-1), DHS also took the opportunity to further improve
the program by proposing changes to regulations not affected by the 2014 CCDBG reauthorization.

CJP and SAO has strongly supported the majority of the changes reflected in the resubmitted final form
regulatory package and in the initial final form submission prior to that. We believe that these changes
will further the central goals of Congress in its reauthorization of the CCDBG Act in 2014, which were to:
(i) ensure continuity of care for children in quality early learning child care settings; and (ii) enable
working parents to achieve and maintain financial stability, knowing that their children are being cared
for in a stable, nurturing environment.

When the CCW regulatory package was published as proposed rulemaking in November of 2020 we
submitted comments suggesting a number of changes and clarifications that we thought would further
strengthen the regulatory package. DHS accepted many of our recommendations in the final form
regulations initially submitted to the IRRC on March 23, 2023. We were particularly pleased to see, at
that time, that, in response to our comments, DHS deleted a provision at proposed 55 Pa. Code
§3042.14(d) that allowed child care providers to charge low-income families, on top of their co-
payment, the difference between the Department’s payment rate and the provider’s published, private
pay rate — a practice known as “balance billing.”

This change sparked an outcry of opposition from the child care provider community, which ultimately
led DHS to request that the IRRC disapprove the Department’s March 23, 2023 submission, allowing it to
resubmit the CCW regulatory package with the balance billing provision at §3042.14(d) reinstated.
Importantly, however, that is not the end of the story with regard to balance billing. As explained on
pages 14-15 of the Preamble to DHS’s July 27, 2023 submission, DHS has committed to further examine
the issue of balance billing by conducting stakeholder meetings with providers and advocates and

1SAO is an organization of parents who advocate to improve access to adult and postsecondary education for low-
income, single parents, and to ensure access for their families to supports, such as child care subsidies, needed by
these parents to succeed in their efforts. The majority of SAO members are themselves either currently seeking to
further their education as a means of achieving self-sufficiency or have already attained this goal through such
efforts.



collecting data to assess the impact of balance billing on affordability and equal access to quality care for
low-income families, as required by federal Child Care and Development Fund regulations:?

As noted above, in order to further examine this issue and obtain additional data regarding access and
affordability, the Department intends to hold additional stakeholder meetings with both providers and
early learning advocates and families to discuss this provision and its impacts on providers, families, and
the two-generation approach articulated under the CCDF. More specifically, the Department intends to
hold the meetings with each interest group individually, as well as collectively, to further discuss these
charges in practice to better gauge how changes to this provision would impact each interested party. The
Department will also continue to look at the provider rates and the sufficiency of reimbursement. Once
additional information has been collected and examined, the Department will engage these parties to
discuss the impact on affordability and equal access, as required by the CCDF. See 45 CFR 98.45.

The Department looks forward to engaging with all parties to find a balance that ensures affordability and
equal access for CCDF families and improved financial solvency for providers.

While we continue to object to balance billing, we accept the Department’s decision to maintain the
status quo while it further examines this issue. There is no need to reiterate here each of the arguments
we have raised in opposition to balance billing in previous comments submitted to the IRRC, as these are
already a matter of record. But, we would emphasize that, as DHS further examines the practice of
balance billing, it must do so within the constraints of federal law governing the Child Care and
Development Fund program. And, although these federal regulations do not expressly prohibit balance
billing, neither do they grant states carte blanche to permit this practice.

All states must certify to the U.S. Department of Human Services (HHS) that its co-payments, based
upon a sliding fee scale, are affordable. For states that permit balance billing, this certification must
include:

[a] demonstration that the policy promotes affordability and access; analysis of the interaction between
any such additional amounts with the required family co-payments, and of the ability of

subsidy payment rates to provide access to care without additional fees; and data on the extent to
which CCDF providers charge such additional amounts to families . . .3

This is precisely the kind of information and data we anticipate DHS collecting and analyzing as part of its
examination of balance billing.*

We are heartened by DHS’s commitment to examine relevant data and to consider potential solutions to
the issues raised by balance billing, and we look forward to participating in stakeholder meetings.

Shifting the focus back to the resubmitted regulatory package as a whole, we feel that, on balance, the
final form Child Care Works regulations will substantially improve Pennsylvania’s subsidized child care

245 C.F.R. § 98.45(b)(5).

3 See, 45 C.F.R. § 98.45(b)(5).

4 On the question of affordability and equal access to care, we would note that, in Pennsylvania, providers are
permitted to charge families the full difference between the state’s provider payment rate and the provider’s
private pay rate, which can be as much as $40 to $100 per week. Thus, if a family’s co-pay is $20 per week and the
provider charges them an additional $40 per week, they end up paying $60 a week for the provider of their choice
or three times the amount the state has determined to be affordable for a family of their size and income.
Whether such additional charges “promote affordability and access” will be a key question for DHS to address.



program to the benefit of low-income working families. For that reason, we ask the Independent
Regulatory Review Commission to approve this package.
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